
An overview of the

Guardianship and 

Administration Act 2019

‘GAA 2019’



Acknowledgement of Country 

We acknowledge Victoria’s Aboriginal 

communities and their rich culture.  We pay our 

respects to Elders, past, present and emerging.

We acknowledge their sovereignty was never 

ceded.



Office of the Public Advocate (OPA) 

Promote the human rights of persons with disability 

• neurological impairment, intellectual impairment, 

mental disorder, brain injury, physical disability, 

dementia

Protect persons with a disability from abuse, neglect and 

exploitation.

No evidence of disability = No GAA 2019 jurisdiction



Victorian Civil and Administrative Tribunal

The VCAT Guardianship List considers applications made under:

Guardianship and Administration Act 2019

❖ guardianship orders and administration orders

❖ supportive guardianship and supportive administration orders

❖ special medical procedures

Powers of Attorney Act 2014

❖ enduring powers of attorney for personal and/or financial matters

❖ supportive powers of attorney for personal and/or financial matters

Medical Treatment Planning and Decisions Act 2016

❖ advance care directives

❖ medical treatment (appointment of decision makers and decisions)



GAA 2019

❖ Commenced operation on 1 March 2020

• note that orders made prior to this date require guardians and 

administrators to make decisions according to the decision-making 

criteria set out in the 1986 Act (However………..)

❖ Human rights focus – paradigm shift away from ‘best interests’ to ‘will 

and preferences’

❖ Supported decision making (and making decisions with support);

❖ GAA 2019 section 8(1) duty to provide decision making support 

applies to all persons exercising authority under the Act

❖ VCAT appoints guardians, administrators, supportive guardians and 

supportive administrators. Elder abuse may ground the need for an 

appointment.



GAA 2019

M. Browning – Decision Agency



Primary object of GAA 2019 

The primary object of the Act is to protect and promote the 

human rights and dignity of persons with disability by –

❖ having regard to the Convention on the Rights of Persons 

with Disabilities, recognising the need to support persons 

with disability to make, participate in and implement 

decisions that affect their lives (so substitute decisions are 

a last resort even for a guardian or administrator)



Human Rights focus of GAA 2019 

If an order is made VCAT can –

❖set safeguards and limitations on powers

❖regularly review orders 

❖provide advice to guardians and administrators (This 

power has been extended from GAA 1986).

❖ HOW DIFFERENT ARE THINGS FROM GAA 1986?



Decision-making capacity

GAA 2019 section 5.  A person has capacity to make a decision in relation to 

a matter (decision-making capacity) if the person is able —

❖ to understand the information relevant to the decision and the effect of 

the decision; and  

❖ to retain that information to the extent necessary to make the decision; 

and 

❖ to use or weigh that information as part of the process of making the 

decision; and  

❖ to communicate the decision and the person's views and needs as to the 

decision in some way, including by speech, gesture or other means



Decision-making capacity

A person is presumed to have decision-making capacity unless 

there is evidence to the contrary. 

A person is taken to understand the information relevant to a 

decision if the person understands an explanation of the 

information given to the person in a way that is appropriate to 

the person's circumstances, whether by using modified 

language, visual aids or any other means.  



Decision-making capacity
In determining whether a person has decision-making capacity, regard must 

be had to the following —

❖ a person may have decision-making capacity in relation to some matters 

and not others

❖ if a person does not have decision-making capacity in relation to a 

matter, it may be temporary

❖ it should not be assumed that a person does not have decision-making 

capacity in relation to a matter merely because the person makes a 

decision that, in the opinion of others, is unwise

❖ a person has decision-making capacity in relation to a matter if it is 

possible for the person to make the decision with practicable and 

appropriate support (this phrase not specifically defined in GAA 2019 but 

a non-exhaustive list of examples are provided as follows)



Practicable and appropriate support 

❖ using information or formats tailored to their needs

❖ assisting a person to communicate their decision

❖ giving a person additional time and having discussions

❖ using technology that assists them to communicate

❖ But what other supports might be okay?

❖Who can provide practicable and appropriate support?



When is decision-making capacity relevant?

❖ When VCAT is considering applications for guardianship/administration 

and applications for supportive guardianship/administration 

❖ When a guardian or administrator – in applying section 8 general principles 

and section 9 decision-making principles– is determining if the represented 

person can make the decision with practicable and appropriate support

❖ When a supportive guardian/administrator believes there is no conceivable 

practicable and appropriate support they can provide to allow the 

supported person to exercise decision making capacity with respect to the 

personal matter described on the order

❖ When professionals are conducting an assessment with a view to providing 

an opinion to be relied upon as evidence by VCAT

. 



Criteria for appointments

The person has a disability and because of the disability does not have 

decision-making capacity in relation to:

❖personal matters (guardianship)

❖financial matters (administration)

-and-

The person is in need of a guardian or administrator

❖will and preferences of the person

❖can decisions be made by other informal means?

❖wishes of those with interest in the application

❖desirability of preserving existing relationships.

-and-

The order will promote the person’s personal and social wellbeing. 



Examples of personal matters

A non-exhaustive list:

❖where and with whom the person lives

❖other persons with whom the person associates

❖medical treatment decisions (noting decisions are made 
consistently with criteria in the Medical Treatment Planning 
and Decisions Act 2016)

❖whether the person undertakes education or training

❖daily living issues such as diet and dress (!!!!!!!)

❖access to services.



Examples of financial matters

❖Make money available to the person

❖Pay expenses

❖Perform contracts entered into by the person

❖Insure the person’s property, carry on a trade or business 
of the person.



Application process

Administration

• Private administrator

• State Trustees Ltd or other 

professional provider 

Supportive Administrator

Guardianship

• Private guardian

• Public Advocate  

Supportive Guardian

APPLICATION

VCAT

ORDER

Information from 

advice service or website

Investigation 

by OPA



What VCAT needs to 

know

❖Evidence of a disability

❖Evidence that the disability impairs 

decision-making capacity with respect to a 

definable personal matter

❖Evidence that the person really needs help 

to make a decision about the personal 

matter at issue and that there is just no 

way they can do it without a guardian 

and/or administrator



Duration of Orders 

❖Guardianship orders generally are made for 12 

months

❖Administration orders generally are made for three 

years

❖Supportive guardianship and administration orders 

also need to be reassessed (no experience yet of 

VCAT practice about duration)

❖Orders can be reassessed earlier.



Decision making principles (s.9)

A person making a decision for a RP must have regard to –

❖ giving all practicable and appropriate effect to the RP’s will 

and preferences, if known, or what you believe to be the 

person’s will and preferences

❖ act in a manner that recognises the importance of any 

companion animal

❖ only override will and preferences if necessary to prevent 

serious harm.



Will and preferences 

❖ Will and preferences is not defined in the Act.  It can be 

thought of as what is important to the represented person –

what drives them and gives their life meaning – sometimes 

can be seen through their actions. 

❖ A person’s preferences reflect the things they like.

❖ A person’s particular will and preferences may arise from 

experience, knowledge or intuition.

❖ Our will and preferences can change over time, or change 

during the process of being ascertained by another.



Will and preferences 

❖ It may be necessary to try to reconcile evidence of a person’s will and 

preferences that appears to be inconsistent. For example, a person 

with dementia might say they want to stay at home but reject services 

to assist them.

❖ Some people with a disability may not have been encouraged to reflect 

on and communicate their will and preferences.

❖ It is expected under the GAA 2019 that greater effort will be made to 

support people to develop and convey their will and preferences.

❖ Practice technique for ascertaining will and preference and supporting 

decision making is evolving (what is ethical conduct in these areas?)



Decision making principles (s.9)

If you can’t know or form a belief about a person’s will and 

preferences then you may have no other option than to make a 

decision which promotes the person’s personal and social 

wellbeing



Personal & social wellbeing 

❖ Recognising the inherent dignity of the person

❖ Respecting the person’s individuality and

❖ Having regard to religion, values, culture and existing 

relationships

❖ Respecting confidential information relating to the person

❖ Recognising the importance of companion animals



Serious harm 

❖ The harm is to the person (it is not about harm to others)

❖ Every possible decision requires consideration of the harm.  For example:

• harm to the person if they move into residential aged care

• harm to the person if they remain in their own home

❖ Describe the harm:  

❖ nature of the harm

❖ extent and level of harm

❖ likelihood and duration of harm.



Supportive Guardian and Administrator

VCAT can appoint:

❖ supportive guardian (personal matters) 

❖ supportive  administrator (financial matters) 

if satisfied that;

❖ the person consents.



Supportive Guardian and Administrator

if satisfied that:

❖ if the person is given practicable and appropriate support 

the person will have decision making capacity in relation 

to the relevant matter

❖ the order will promote the person’s personal and social 

wellbeing.



Powers of supportive appointee

❖ Power to access, collect or obtain information

❖ Power to communicate information about the person

❖ Power to communicate decisions made by the person

❖ Power to take reasonable action to do anything to give 

effect to decisions. 



Exercise of powers by appointee

A supportive guardian/administrator must

❖ act in accordance with the general principles set out in s.8 

and the decision-making principles set out in s.9

❖ act honestly, diligently and in good faith

❖ exercise reasonable skill and care

❖ not use the position for profit 

❖ avoid acting if there is or may be a conflict of interest



Exercise of powers by appointee

A supportive guardian/administrator must

❖ discuss anything relating to a supported decision with the 

person in a way that the supported person can understand 

and will assist them to make a decision

❖ not assist the person to conduct any illegal activity

❖ not coerce, intimidate or unduly influence the person into a 

particular course of action.



OPA Resources

On the OPA website      www.publicadvocate.vic.gov.au

❖ Guardianship Guide

❖ Administration Guide

❖ Steps for Guardians flow chart 

❖ Guardianship & Administration brochure

❖ Supported decision-making in Victoria brochure

❖ The role of the guardian – Easy English

OPA Advice Service – PH 1300 309 377

http://www.publicadvocate.vic.gov.au/

